








4. Establish the maximum amount of the contract, its duration, and its 
geographical scope and states that failure to execute the contract will result 
in bid disqualification. 

J. The Invitation to Bid or Request for Proposals shall include the following 
provisions: 

1. The contract award may be subject to prior approval by the MSHA; 

2. Any and all bids may be rejected when it is in the interests of the 
Sub-Grantee to do so; 

3. All bids constitute firm offers which may not be withdrawn for a specified 
period of time from the bid opening; 

4. The submission of a bid constitutes acceptance of the terms and conditions 
of the Invitation to Bid or Request for Proposals; and 

5. All bids must be sealed and received by the specified Sub-Grantee contact 
person prior to a specified time for a bid opening at a specified time and 
location. 

K. Contracts shall be made only with responsible contractors who possess the 
potential ability to perform successfully under the terms and conditions of a 
proposed procurement. Consideration shall be given to such matters as contractor 
integrity, record of past performance, financial and technical resources or 
accessibility to other necessary resources. 

L. The following provisions must appear in all contracts where procurement is, in 
whole or in part, HEAP funded: 

1. Contracts other than small purchases shall contain provisions or conditions 
which provide for administrative, contractual, or legal remedies for 
violation of its terms, and provide for such sanctions and penalties as may 
be appropriate. 

2. All contracts in excess of $10,000 shall contain provisions for their 
termination by the Sub-Grantee. In addition, such contracts shall describe 
conditions under which the contract may be terminated for the frustration 
of the contract's purpose. 
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3. All contracts awarded in excess of$10,000 by Sub-Grantees and their 
contractors shall contain a provision requiring compliance with Executive 
Order 11246, entitled "Equal Employment Opportunity", as amended by 
Executive Order 11375, and as supplemented in Department of Labor 
Regulations ( 41 CFR Part 60). 

4. 

5. 

6. 

All contracts and sub-grants for construction or repair shall include a 
provis.ion for compliance with the Copeland "Anti-Kickback" Act (18 
USC 874) as supplemented in Department of Labor Regulations (29 CFR, 
Part 3). 

Where applicable, all contracts awarded by Sub-Grantees in excess of 
$2,000 for construction contracts and in excess of $2,500 for other 
contracts which involve the employment of mechanics or laborers for 
work financed in whole or in part by HEAP funds shall include a provision 
requiring compliance with Sections 103 and 107 of the Contract Work 
Hours and Safety Standards Act (40 USC 327-330) as supplemented by 
Department of Labor Regulations (29 CFR Part 5). These requirements do 
not apply to the purchases of supplies or materials or articles ordinarily 
available on the open market, or contracts for transportation or 
transmission of intelligence. 

All contracts (except those awarded by the small purchases procedures) 
awarded by Sub-Grantees shall include a provision to the effect that: 

a. MSHA, the federal grantor agency, the Comptroller General of the 
United States, or any of their duly authorized representatives, shall 
have access to any books, documents, papers, and records of the 
contractor which are directly pertinent to that specific contract. 

b. The contractor must place the same provision as stated in 
Subparagraph (a) in any subcontract required by this Rule to contain 
such provision were it awarded directly by the Sub-Grantee. 

7. Sub-Grantees shall require contractors to maintain all required records for 
three years after fmal payments have been made and all other pending 
matters are closed. If an audit, litigation or other action involving records 
is commenced before the end of the three year period, the records must be 
retained until all issues arising out of the action are resolved or until the 
end of the three year period whichever is later. 
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8. Contracts and subcontracts of amounts in excess of $100,000 shall contain 
a provision which requires compliance with all applicable standards, 
orders, or requirements issued under Section 306 of the Clean Air Act (42 
USC 1857(h)), Section 508 ofthe Clean Water Act (33 USC 1368), 
Executive Order 11738, and the United States Environmental Protection 
Agency (EPA) Regulations ( 40 CFR Part 15). The provision shall require 
a reporting of violations to the grantor agency and to the EPA's Assistant 
Administrator for Enforcement (ENM-329). 

M. The Sub-Grantee shall request and obtain written approval from MSHA for any 
agency procurement contract, agreement or bid proposal prior to its award when: 

1. The procurement is for furnishing any of the work or services provided for 
in a sub-grant agreement with a Sub-Grantee; 

2. The procurement, at least a portion of which is HEAP funded, is expected to 
exceed $10,000; or 

3. The proposed procurement is either a sole source procurement or a 
procurement resulting from a single bid or proposal, in which the 
aggregated expenditure is expected to exceed $5,000, at least a portion of 
which is HEAP funded. 

N. A system for contract administration shall be maintained to ensure contractor 
conformance with terms, conditions and specifications of the contract and to 
ensure adequate and timely follow-up of all purchases. 

0. Procurement records and files for purchases in excess of$500 shall include: 

1. the basis for contractor selection. 

2. a justification for lack of competition when competitive bids or offers are 
not obtained. 

3. the basis for award cost or ·price. 

4. an executed contract if one is required. 

P. In the case of individual purchases between $500 and $2,500, the Sub-Grantee 
shall: 

1. Perform a price survey for the required items or services; 
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2. Receive and document price quotations or bids from at least three 
reputable vendors; and 

3. Purchase the items or services from the vendor whose bid or proposal will 
be the most advantageous to the Sub-Grantee, price and other relevant 
factors considered. 

Q. In the case of individual purchases of $500 or less, at least a portion of which is 
HEAP funded, the Sub-Grantee may purchase items or services from the most 
convenient supplier provided the price is reasonable. 

R. Except as provided in Subsection Q, a competitive and sealed Invitation to Bid or 
Request for Proposals along with advertisement thereof and executed contracts are 
required for all other procurements. 

1. The Sub-Grantee must publish a newspaper advertisement in, at a minimum, 
the newspaper with the greatest circulation in the Sub-Grantee's service area, 
with enough time prior to the bid opening to permit prospective bidders to 
obtain, prepare and submit bids. The newspaper advertisement shall, at a 
minimum, provide for the following: 

a. A concise description of the materials, supplies or services to be 
procured; 

b. The Sub-Grantee's contact person from whom prospective bidders 
may obtain bid materials; 

c. The deadline for delivery of sealed bids, including time of day and 
the time and place for the bid opening; and 

d. A statement that the advertisement is subject in all respects to the 
terms and conditions of the Invitation to Bid or Request for 
Proposals. 

2. The Invitation to Bid or Request for Proposals must be mailed or delivered 
to no less than three prospective contractors who the Sub-Grantee 
reasonably expects to submit a bid. 

S. Notwithstanding other provisions of this Rule, procurement of goods and services 
from a sole source is allowed when: 
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1. Procurement pursuant to the other requirements of this Section 11 is 
infeasible; or 

2. Public exigency or emergency will not permit a delay necessary for 
competitive solicitation, or a specific item or service is available from only 
one source. 

A written statement justifying the use of sole source procurement shall be included in the 
Sub-Grantee procurement file. 

T. MSHA will not reimburse the Sub-Grantee for procurements which are not made 
and documented in accordance with this Rule, including: 

1. Documentation of the basis of contractor selection, including the method by 
which multiple price quotations from varying contractors were compared 
and evaluated. 

2. Documentation of the basis for the contract award amount, including the 
estimate for materials or services which the Sub-Grantee expects to 
procure by means of the subcontractor. 

U. MSHA may permit procurement by methods other than as provided in this Rule 
upon the written request from a Sub-Grantee that sets forth the justification for 
any deviation. 

V. MSHA may require that all bid materials be submitted to MSHA for its prior written 
approval. 

W. Any decision to reject all bids shall be adequately supported and set forth in writing. 

X. Neither MSHA nor the State of Maine assumes any liability in the event of protests, 
disputes, or breaches of contract. 

Y. Property Management requirements are as follow: 

1. Each Sub-Grantee shall maintain and update an accurate listing of all 
property, tools and equipment retained in its inventory which have a unit 
cost of more than $300 and are purchased in whole or in part with HEAP 
funds. 
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2. Each Sub-Grantee shall obtain prior approval from MSHA for the purchase 
of any motor vehicle, equipment, single inventory item or tool with an 
acquisition cost of $10,000 or more at least a portion of which is HEAP 
funded. 

3. The Sub-Grantee shall request and receive approval from MSHA for the 
disposition of any equipment, single inventory item or tool with a unit 
acquisition cost of $1000 or more, or any motor vehicle, regardless of 
acquisition cost, purchased in whole or in part with HEAP funds. MSHA 
reserves the right to require reprogramming the entire resale amount. 

4. Prior to the sale of any vehicle approved for disposition, purchased in whole 
or in part with HEAP funds, the Sub-Grantee shall: 

a. Prepare a bid announcement which identifies each vehicle, describes 
its condition and states that the highest bid on each vehicle will be 
accepted. 

b. Advertise the bid announcement in a newspaper of general 
circulation within the Sub-Grantee's service area for three days 
prior to a public sale. The terms of the advertisement shall specify 
that the Sub-Grantee will only accept sealed bids submitted by a 
certain date and time. The advertisement shall also notify potential 
bidders that the bid announcement will be mailed to them in 
advance upon request. 

c. Prepare a notice of bid award to be mailed to all bidders. 

d. Prepare title transfer documents. 

e. Agree to reprogram the proceeds from the vehicle sale into the 
current HEAP budget. 

5. The Sub-Grantee must retain documentation relative to all bid 
solicitations, awards and transfers of title for no less than three years from 
the date of sale. 

6. The Sub-Grantee shall follow identical procedures as in Subsection 
(Y)( 4 )(b) above in the case of the. sale of any other property purchased in 
whole or in part with HEAP funds, with the qualification that like 
equipment or materials may be sold and listed in the bid announcements in 
lots, with quantities identified. 
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13. Fair Hearings. 

A. Households are entitled to request a hearing in accordance with the Maine 
Administrative Procedures Act, Title 5, Chapter 3 7 5, whenever: 

1. an application for HEAP benefits is denied for reasons other than a failure 
to provide complete documentation or that an arithmetical or 
computational error was made in determining the amount of HEAP 
benefits; 

2. its application is neither denied nor approved within the time period 
prescribed in Section (4)(B) for reasons other than the Household's lack of 
cooperation in providing necessary and reasonable documentation; 

3. it disputes the amount of its HEAP benefit; or 

4. a refund for overpayment is requested from the Household. 

The Household must submit to MSHA a written requ~st for a hearing no later than 30 
calendar days from the postmarked date of notification from the Sub-Grantee denying, limiting 
or otherwise refusing to pay HEAP benefits. If the reason for a refusal to pay benefits is as set 
forth in Subsection (A)(2), then the written request for a hearing must be submitted to MSHA 
within 30 days of the end of the prescribed period. 

B. Hearings held pursuant to this Section shall be conducted by the Director of 
MSHA (or his/her designee), the Administrative Hearings Unit of the Maine 
Department of Labor, or such other contractor selected by MSHA. MSHA or any 
party may receive a transcript of the hearing upon payment of the reasonable cost 
for the production thereof. 

C. The Appellant in any hearing will be allowed up to 40 days after the close of the 
hearing to submit a brief. A responsive brief, if any, must be filed within 30 days 
of the Appellant's brief. No party may submit a brief unless a notice of intent to 
do so is filed with, as the case may be, the Hearing Officer who presides over the 
Hearing or the Director ofMSHA within 5 days of the close of the hearing. No 
reply briefs will be allowed, unless specifically permitted by the Director of 
MSHA upon motion and a showing of good cause. Within 30 days of the 
hearing's conclusion or the expiration of the time period within which to submit 
briefs, the Hearing Officer, if someone other than the Director of MSHA, will 
prepare a recommended hearing decision. Copies of the recommended decision 
will be provided to all parties. The parties shall be allowed no more than 10 days 
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after the date of the recommended decision to submit responses or exceptions to 
the recommended decision. Responses or exceptions, to the extent filed, are 
hereby deemed part of the hearing record. All responses or exceptions which are 
timely filed will be forwarded to the Director of MSHA. 

D. A final decision and order will be made by the Director of MSHA in writing 
within 30 days of receipt of the Hearing Officer's recommendation or within 30 
days of any responses or exceptions timely filed. In the event the Director of 
MSHA presides over a hearing, s/he shall render his/her decision and order within 
30 days of the hearing's conclusion or 30 days of the expiration of the period 
within which to file responses or exceptions to the recommended decision. The 
Director's decision and order shall include fmdings of fact sufficient to apprise the 
parties of its basis. A copy of the decision and order will be provided promptly to 
each party to the proceeding or his representative of record. Written notice of the 
party's right to appeal the decision and other relevant information will be provided 
to the parties at the time of the decision and order. The decision and order will be 
implemented by the Sub-Grantee no later than seven working days after receipt 
unless stayed on appeal. 

14. Additional Provisions. 

A. Any provision of applicable Federal or Maine law including, without limitation, 
the Act, and the HEAP Act· shall take precedence over this Rule in the event of 
any inconsistency. 

B. This Rule does not preclude such additional or alternative requirements as may be 
necessary to comply with the Act and the HEAP Act. 

C. This Rule establishes a pool of eligible applicants but does not preclude additional 
reasonable criteria and does not confer any automatic right or entitlement on any 
person or entity eligible hereunder. 

D. The Director of MSHA, individually or by exercise of the delegation powers 
contained in the Act, shall make all decisions and take all action necessary to 
implement this Rule. Such action of the Director shall constitute fmal agency 
action. 
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BASIS STATEMENT: The Rule has been adopted to enable the Maine State Housing Authority 
to administer the Home Energy Assistance Program (HEAP). HEAP provides fuel assistance to 
low-income Households in the State of Maine and assistance to those Households affected by 
energy-related crises through the Energy Crisis Intervention Program (ECIP). The Rule repeals 
and replaces a previous Rule promulgated by the Maine Division of Community Services. The 
Rule establishes eligibility criteria and administrative procedures for HEAP and ECIP. The 
Authority has received numerous comments on the R~le. A summary of the comments and the 
Authority's responses to them follows. 

One commentator suggested that "commercial rooming or boarding" as used in Section 2 
of the Rule be more fully explained. Another commentator suggested that eligibility based upon 
residence in a commercial establishment is too restrictive and possibly impermissible under 
federal law. He argued that there are other, less onerous ways to establish bona fide rooming and 
boarding arrangements. Therefore, the argument goes, it is unreasonable for the Authority to 
restrict eligibility to roomers and boarders who reside in "commercial" facilities. This 
commentator also referred to a Consent Decree in the case of McAnany v. Maine Division of 
Community Services. et al., No. CV -83-21 (Me. Super. Ct., Cum. Cty.). He argued that, among 
other things, the Decree prohibits a determination of eligibility on the basis of roomers and 
boarders residing in a commercial establishment. 

The Authority agrees with the commentator that it is unreasonable to limit eligibility to 
roomers and boarders who reside in commercial establishments. Such a restriction fails to 
acknowledge the variety of informal roomer and boarder living arrangements and is therefore 
deleted from the Rule. 

A commentator observed that the Rule's contemplated consumption-based determination 
of eligibility is preferable over a system that would require Sub-Grantees to obtain verification 
from landlords that heat is included in rent. Another commentator expressed the concern that 
tenants who pay flat rent with heat and utilities included should not be excluded from HEAP 
eligibility. The commentator expressed a concern that the "determinable energy cost" standard 
set forth in section 2, paragraph A may be used to deny HEAP benefits to such tenants. He 
suggested that a more reasonable approach would be for the Authority to apply HUD's fair 
market rent standards as modified by an energy cost allowance. 

The Authority agrees with the commentator that some modification to the Rule is 
necessary. Concisely expressed, the federal law governing HEAP qualifies eligibility on the 
basis of energy cost and Household income. The law goes on to require the Authority to treat 
home owners and renters equitably. The Rule demonstrates sensitivity to both federal 
requirements by focusing on a determinable (and therefore, actual) energy cost and by elsewhere, 
incorporating the federal income eligibility criteria. The formulaic determination advanced by 
the commentator presumes a standard energy charge but fails to consider actual cost--to either 
the detriment or unjust enrichment of the HEAP recipient. 
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The commentator's approach has apparent appeal and therefore, is not rejected out-of­
hand. The suggested change may be taken up in future amendments to the Rule. The Authority 
believes however, that its novelty precludes a rushed application at this time. Before 
implementing the approach, we believe it more prudent to seek guidance from the federal grant 
agency, the United States Department of Health and Human Services. Simply put, the Authority 
is concerned that unique characteristics of various HUD programs may impede the reasonable 
application of the formula to HEAP, another federal program administered by another federal 
agency. 

Another comment focused on the definition of "Household" set forth in Section 1, 
paragraph 0 of the proposal. An individual was concerned that the defmition is inadequate in 
that it fails to specify the particular items included and excluded from the Household's income. 
The commentator appears to confuse the definition of "Household" with the definition of 
household income that appeared in the Rule implemented by the Maine Division of Community 
Services. It is the Authority's view that a definition of household income is no longer necessary 
given federal law and Section 2 relating to eligibility. 

Assuming the commentator desires an amendment to the definition of Household and not 
the reinclusion of the definition of household income, the Authority recognizes its discretion to 
administer the federal LIHEAP grant. It is important to note however, that LIHEAP is a federal 
program that, to an extent, is governed by federal requirements. In an effort to remain faithful to 
these requirements, the Authority declines to vary the Rule's definition of Household from the 
definition set forth in the federal law. 

One suggestion addressed a perceived error in section 4, paragraph A, subparagraph 7 of 
the Rule; specifically the following sentence: "(w)hen the applicant's eligibility is nm based on 
the receipt of income from AFDC, unemployment compensation, SSI and Social Security, the 
Sub-Grantee must make an effort to obtain proof of income" (emphasis added). A commentator 
thought that the emphasized "not" should be deleted. Upon close examination, the Authority 
concludes that the word should remain and therefore, declines to make the suggested change. 

A commentator suggested elaboration upon the definition of Person with Special Needs 
set forth in section 1, paragraph V of the Rule. She was concerned that the "temporary" 
characterization of the enumerated disabilities would necessarily include such conditions as a 
broken limb. The commentator suggested that the Ru1e would automatically treat HEAP 
applicants suffering from such conditions as Persons with Special Needs. This, it is argued, 
results in unfair priority treatment for a class of applicants over those who have a more 
compelling need for preferential treatment. 
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At this point the Authority declines to further specify the meaning of Persons with 
Special Needs. This definition, and its implementation, is carried over from the Division of 
Community Services Rule. No changes are made, and the Authority believes, it is preferable to 
make the relevant determinations on a case-by-case basis. 

One comment addressed a deficiency in section 2 of the Rule. The commentator 
correctly notes that the section inappropriately narrows the pool of eligible HEAP applicants. 
The section therefore, has been amended to address this concern. 

A commentator expressed concerns relative to section 4, paragraph B of the Rule. This 
provision requires Sub-Grantee's to notify an applicant within 10 days of determining eligibility. 
The commentator cautioned that adding such a notification requirement increases Sub-Grantee 

administrative costs. As a practical matter, the individual observed that an applicant is notified 
of his or her eligibility upon receiving a voucher for services. The commentator also noted that 
the notice requirement adds additional administrative burdens when HEAP recipients change fuel 
vendors. The Authority declines to eliminate the notification requirement. Although mindful of 
the cost of additional responsibility, the Authority believes that benefits to HEAP recipients far 
outweigh the administrative burdens imposed on Sub-Grantees. 

One comment addressed a perceived error in section 5, paragraph C of the Rule. This 
section provides: "(w)hen HEAP funds are unavailable, payment must be made within 10 
working days of receipt of additional funds" (emphasis added). The commentator felt that 
"unavailable" should be changed to "available". The Authority has closely reviewed the 
language and believes that no correction is necessary. 

Two commentators generally endorsed the use of a fuel consumption-based formula to 
determine the level of HEAP benefit received by each Eligible Household. One of these 
commentators observed however, that the Rule does not specifically refer to such a formula. The 
Rule does address consumption in section 5, paragraph A of the Rule: "(t)he amount of HEAP 
benefit to be received by the Household will be based on a point system that takes into 
consideration the size of the Household, Household income and the Household's fuel 
consumption" (emphasis added). The provision is however, in need of greater specificity. It is 
anticipated that the consumption issue will be more particularly addressed in future amendments 
to the Rule. 

A commentator also observed that the Rule fails to reduce HEAP benefits for tenants 
residing in subsidized housing. According to the commentator, these tenants already receive an 
indirect benefit when rent is reduced for purposes of a heat and utility allowance. The approach 
suggested by the commentator requires more analysis and may be taken up in future amendments 
to the Rule. 
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Another commentator generally complained about a perceived disparate treatment of 
energy providers. He noted that oil dealers, unlike electric utilities are prohibited from offsetting 
an HEAP recipient's prior indebtedness from HEAP allocations received in years subsequent to 
the incurrence of the indebtedness. He also observed that oil dealers, unlike the utilities are 
prevented from charging more than the cash price for heating oil. Other providers are apparently 
permitted to charge a so-called "discounted" price plus interest and other assessments. The 
commentator also raised a concern regarding notification to the Authority upon the sale of an oil 
dealership. 

The Authority notes that the issues raised by the commentator are not addressed in the 
Rule, but are covered in previous drafts of various vendor contracts executed by participating oil 
dealers. It is anticipated that any disproportionate impact on a particular segment of vendors will 
be addressed in future contracts. 

Numerous other corrections to the Rule are made for typographical, grammatical and 
stylistic reasons. 

STATUTORY AUTHORITY: 30-A M.R.S.A. §§ 4722(1)(W) and 4741(15); 30-A M.R.S.A. §§ 
4991 et seq.; PL 1991, c. 622, § J-24. 

EFFECTIVE DATE: November 2, 1992 

BASIS STATEMENT: The Rule has been amended to address some of the comments received 
in response to the initial promulgation of the Rule by MSHA and to incorporate additional 
changes that improve the administration of HEAP in Maine. The new amendments specifically 
incorporate standards governing the administration and operation of the weatherization 
component of HEAP. 

The amendments were originally noticed for comment on January 27, 1993. The 
comment period for these amendments expired on February 26, 1993. In reaction to public 
comment and in response to issues raised by various parties in hearings held pursuant to the Fair 
Hearings section of the Rule, the amendments were never adopted. The Authority believes that 
the current round of amendments address the Fair Hearing issues and the concerns of the various 
commentators. 

The Authority has received several comments on the Amendment. A summary of the 
comments and the Authority's responses to them follows. 

1. Christopher St. John, Esq., Staff Attorney for Pine Tree Legal Assistance, Inc. 
("PTLAI") noted support for Section l(L) because it addresses the "unfortunate result. .. that 
would make a bill paid for by general assistance uncountable in determining the household's 
energy cost." 
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PTLAI opposes the proposed Section 2(E) requirement that Roomer and Boarder 
eligibility shall be conditioned upon the Roomer or Boarder residing in establishments that are 
made available to the general public. PTLAI claims that this approach fails to take into account 
informal, but nonetheless, legitimate housing arrangements. The Authority agrees and therefore, 
makes the appropriate change to the Rule amendment. 

PTLAI opposes implementation of the Design Heat Load Calculation set forth in Section 
5(A)(2) of the amended Rule. PTLAI prefers that benefit amounts and eligibility be based on 
actual consumption data. DHLC should then be used as a "fallback" method to determine 
consumption. If actual consumption is untenable, then PTLAI proposes that energy consumption 
be based upon the following formula: 

HUD Fair Market Rent ("FMR") for units with heat- FMR for rent without heat 
FMR for units with heat 

PTLAI then urges that this formula should be applied to all Eligible Households residing in 
rental units and whose total obligation for rent and utilities is less than 30% of total income and 
whose energy costs are included in rent. ' 

Although PTLAI suggests that a large majority of HEAP applicants are in a position to 
produce proof of actual heating costs, the Authority's experience with the HEAP program 
demonstrates that this is not the case. The Authority would likely use an actual cost standard if 
such costs are verifiable through fuel vendors. We would then use the DHLC as a fallback, as 
PTLAI suggests. The Authority is currently gathering actual consumption data from vendors and 
will continue to do so for most of the 1993-1994 HEAP season. In the interim, the Authority 
firmly believes that to require the HEAP applicant alone to verify actual consumption places a 
significant burden on many, if not most applicants. Depending upon the results of the 
Authority's analysis of the availability of actual consumption data from the various fuel vendors, 
we will continue to apply the DHLC which assures a consistent basis for calculating benefits. 

The Authority is also unwilling to adopt the Fair Market Rent formula approach to 
calculating benefits. As a preliminary matter, PTLAI correctly points out that the federal 
Housing Community Development Act of 1992 requires that HEAP benefits payable to 
subsidized tenants who receive utility allowances and who incur out-of-pocket energy costs may 
not be reduced or eliminated. This interpretation was confirmed to the Authority by its federal 
grant agency, the U.S. Department of Health and Human Services ("lffiS") in LIHEAP 
Information Memorandum IM-93-9. HHS also warned that no decision has been made (either by 
Congress or HHS) with respect to subsidized tenants who have their energy costs included in 
rent. HHS pointed out that the federal courts are split on this matter and therefore, informed 
various state grantees that it will continue to monitor the situation until more definitive guidance 
is available. 
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If the Authority were to adopt the Fair Market Rent formula, we would then run the risk 
of having to change the Rule in the middle of the upcoming HEAP season to perhaps 
accommodate a different federal standard. The Authority believes that the appeal of the DHLC 
lies in its uniformity and its apparent acceptability to HHS. Until we receive more definitive 
guidance from our federal grant agency, the Authority is not inclined to make the proposed 
change at this time. 

PTLAI also notes a mistake in the proposed Design Heat Load Calculation. PTLI 
correctly points out that the total BTU's should be divided by the efficiency rate of the primary 
home energy type, not multiplied. The correction is therefore, made in the adopted amendment. 
The identical comment was made by Ms. Sandra Prescott, Executive Director of Washington­
Hancock Community Agency and Ms. Lynda Haegele of the Maine Special Services Council. 

2. Eugene A. Guilford, President of the Maine Oil Dealers Association ("MODA") supports the 
expansion of the HEAP Weatherization program to include the services set forth in Section 
7(B)(3). MODA also suggested that, when required by law, the services provided pursuant to 
Section 7(D) should be provided by licensed technicians. The Authority agrees with this 
comment and therefore, makes the appropriate change. 

3. Sandra A. Prescott, Executive Director of Washington-Hancock Community Agency ("W­
HCA") recommended that the defmition of Credit Effective Date set forth in Section 1 (E) be 
changed to reflect the different program commencement dates for the 1993-1994 and 1994-1995 
HEAP seasons, respectively. The Authority agrees with this suggestion and makes the 
appropriate change. 

W-HCA also notes that the fmal date upon which HEAP applications must be taken by 
Sub-Grantees must be extended in light of the changed program commencement dates. 
Therefore, the Section 4(A)(1) reference to April30 is changed to June 30. 

Next, W -HCA correctly points out that different departments of Sub-Grantees are 
responsible for administering Weatherization and fuel assistance. The fuel assistance department 
(typically the "HEAP department") must confirm applicant eligibility to the Weatherization 
department so that Weatherization staff may process applications from individuals whose 
eligibility for HEAP has been determined. A plain reading of the proposed Section 9(B) requires 
Sub-Grantees to provide (and apparently complete) Weatherization services within 30 days of a 
HEAP eligibility determination solely because the Weatherization applicant is eligible for 
HEAP. This result .is clearly unintended. The proposed amendment is accordingly modified to 
indicate that the HEAP department must only confirm its eligibility determination to the 
Weatherization department within the 30-day period. 
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Other minor changes have been made for grammatical or stylistic reasons. 
STATUTORY AUTHORITY: 30-A M.R.S.A. §§4722(1)(W) and 4741(15); 30-A M.R.S.A. 
§4991 et ~.; PL 1991, c. 622, §J-24. 

EFFECTIVE DATE: October 4, 1993 

BASIS STATEMENT: The Rule is being amended to make a number of changes and 
modifications in the HEAP program to more effectively administer the HEAP program. The 
Authority received a number of comments on the proposed amendments at the hearing on the 
Rule and in writing. The following is a summary of the comments received and the Authority's 
response to the comments. 

One commentator, Richard Davies of the Maine Community Action Association, 
requested that telephone applications, permitted under §4.A.6. of the Rule, be able to be signed in 
the presence of any employee of the Sub-Grantee in order to minimize the difficulty of HEAP 
clients for whom submitting an in-person application would pose an undue hardship and to aid in 
the administration of the HEAP. Another commentator, Pat Ende from Pine Tree Legal 
Assistance, suggested that in order to assist HEAP clients for whom submitting an in-person 
application would cause an unreasonable hardship and to protect privacy rights, the Rule be 
amended to permit telephone applications to be signed in the presence of a Notary Public. The 
Authority has amended the final sentence of §4.A.6. in response to the comments. 

Mr. Ende also suggested that the definition of "Camper" in §l.GG. of the draft Rule, and 
in§ 1.C. of the final Rule, be changed to make clear that applicants who reside in mobile homes 
that are not "permanently affixed" to real property are eligible to receive HEAP benefits. 
Residents of stationary mobile homes and stationary Campers that show evidence of being the 
permanent residence of the applicant are eligible for HEAP benefits. No change in the 
administration of the program is being made, however, the qualification of the definition of 
mobile home in this subsection has been deleted. · 

This same commentator expressed a concern that the 90-day residence period for roomers 
and boarder, housesitters and motel residents would exclude otherwise eligible HEAP applicants 
who may have to move frequently for a variety of reasons. This commentator suggested that the 
residence period be changed to 30 days. 

After careful consideration, the Authority is changing the residence period in §§2.F ., I., 
and J. of the Rule to 60 days rather than the originally proposed 90 days in order to ameliorate 
the harsh effects of.a longer residence period for HEAP applicants who may move frequently, 
while at the same time administering the HEAP in a manner to ensure that Maine residents with 
the highest heating costs and lowest incomes are adequately served. 
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This same commentator raised a question about whether the Authority's treatment of 
residents of subsidized housing was consistent with federal legislation. The Authority has . 
reviewed this section and believes that its treatment of federal subsidies for utility costs including 
heat is in accord with federal law. 

Several other commentators had stylistic comments or noted typographic errors or 
inconsistencies between the Rule and the Handbook. The Authority has made several changes in 
response to these comments. 

STATUTORY AUTHORITY: 30-A M.R.S.A. §§4722(1)(W) and 4741(15); 30-A M.R.S.A. 
§4991 et seq.; PL 1991, c. 622, §J-24. 

EFFECTIVE DATE: August 31, 1994 

BASIS STATEMENT: The HEAP Rule is being amended to better target HEAP assistance in 
anticipation of significant reductions in funding at the federal level, including providing 
assistance to eligible households that have an actual energy cost and the highest overall energy 
cost in relation to income. In addition, several changes to the Rule are being made to more 
effectively administer the HEAP Program, including funding a broader range of eligible 
activities under the ECIP component of HEAP. 

Several comments were received by the Authority on the proposed amendments at a 
public hearing conducted on August 15, 1995. The Authority also received numerous written 
comments. 

Jamie Py, Vice-President of the Maine Oil Dealers' Association, commented that he 
believed that the efficiency rating of oil heat set forth on pages 21-22 of the HEAP Program 
Handbook should be 85% instead of 60%. In addition, Mr. Py submitted written comments 
suggesting that HEAP clients be entitled to select their own oil company instead of having a 
company selected by the sub-grantee in some situations. While the Authority agrees that HEAP 
clients should determine their energy supplier in most cases, the ECIP component of HEAP will 
continue to be administered by sub grantees by contacting an energy supplier directly. The 
Authority is also retaining the 60% efficiency rating for oil heat because many HEAP recipients 
with oil heating systems do not have burners operating at top efficiency. 

Richard Davies testified on behalf of the Maine Community Action Association 
("MCAA''). MCAA endorsed the program goal of providing a reasonable level of HEAP 
assistance to eligible households with the greatest energy cost, a goal which Mr. Davies indicated 
was achievable, in light of significant reductions in federal funds, only by reducing the number 
of households participating in the HEAP program. In order to reach this goal, MCAA suggested 
that the Authority adjust the "point matrix" which it uses to determine HEAP benefits, setting a 
"floor" for heating costs of $200 or $300 per year in order for otherwise eligible households to 
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receive HEAP assistance. In the original amendments to the Rule, the Authority had proposed 
categorically eliminating certain households with relatively lower heating costs. In response to 
this comment, the Authority is adopting the approach proposed by MCAA in its fmal Rule 
amendments. The Authority has set the floor for heating costs at $200 under the point matrix. 
Under the final Rule amendments, the only category of households that will be categorically 
ineligible for HEAP assistance will be residents of subsidized housing who have heat included in 
their rent, because it has been the Authority's experience in administering the HEAP Program 
that these households do not have an energy expense as that term is defmed under the HEAP Act. 
This approach is also supported by recent federal court decisions. Residents of subsidized 

housing who pay for heat, i.e., who have a direct heating expense, and residents of rental housing 
with heat included in their rent, including roomers and boarders, will still be eligible for HEAP 
assistance in accordance with the revised point matrix system in the fmal Rule. The Authority 
anticipates that this change will have an impact similar to the elimination of certain categories as 
proposed in the original Rule amendments. 

MCAA also submitted written comments from Grant Lee, MCAA's President, urging that 
Authority not reduce the maximum percentage of funds available for providing additional 
counseling and other services to HEAP recipients from 5% to 2% of available funds. While the 
Authority believes that these services are beneficial to HEAP clients, the Authority has 
concluded that a higher percentage of available funding should be targeted to providing direct 
heating benefits. MCAA's written comments also supported the Authority's intention to seek a 
waiver after March 15, 1996 to use HEAP funds over the 15% set-aside to provide 
weatherization benefits to HEAP recipients. Finally, MCAA commented upon the possible 
impact of the proposed Rule changes on the level of benefits Food Stamps program participants 
may receive. The Authority agrees with MCAA' s comment that an issue identified under the 
Food Stamp rules that would or might reduce Food Stamp benefits administered by the Maine 
Department of Human Services, is an issue that is not within the control of the Authority. The 
Authority believes that it has a responsibility to administer the HEAP Program in the fairest and 
most efficient manner possible, notwithstanding the possible impact that such administration 
might have on other federal programs, such as Food Stamps, under which the Authority has no 
control or responsibility. 

Patrick Ende testified on behalf of the Maine Association of Interdependent 
Neighborhoods ("MAIN"). Mr. Ende opposed the categorical elimination of households with 
indirect heating costs (renters with heat included in ·their rent) because, he asserted, these 
households do incur heating expenses. As indicated above, the Authority will not be 
categorically eliminating such households, but does expect the number of such households 
receiving HEAP assistance to be reduced as a result of the adjustment of the point matrix. Mr. 
Ende, on behalf of MAIN, also urged the Authority to provide at least a nominal or token benefit 
to all eligible households in order for those households to qualify under the Food Stamp program 
to receive the so-called "standard utility allowance," apparently entitling the households to 
greater Food Stamps benefits. As indicated in the response to comments by MCAA, while the 
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Authority regrets any negative impact that the final Rule will have o-n Food Stamps program 
participants, the Authority has concluded that it must fulfill its responsibility of administering the 
HEAP Program in the fairest and most efficient manner possible without regard to the impact on 
other federal or state programs over which it has no control. Finally, Mr. Ende testified in 
support of gearing the CHIP program toward owners rather than renters, and, with respect to 
renters, enhancing protections for renters against eviction by owners after the owner has 
benefited from the CHIP program. The Authority does not believe that any changes are 
necessary to the CHIP Program provisions at this time. 

MAIN submitted written comments reiterating the testimony above and, in addition, 
opposing the 5-month winter residency requirement as unconstitutional. The Authority believes 
that this requirement is constitutional and is an appropriate method to better target heating 
benefits to households that will have the greatest energy burden over the winter heating season. 

Testimony and written comments were also received from Geoff Hermon of the Maine 
Municipal Association ("MMA") and the Maine Welfare Directors' Association ("MWDA"). 
MMA's and MWDA's comments supported the Authority's goal of reducing the number of 
households receiving HEAP assistance in order to minimize the impact of an expected 25% cut 
in federal funding on the average benefit provided. As indicated above, under the fmal Rule 
amendments, the Authority is not categorically eliminating any households otherwise eligible for 
HEAP except those living in subsidized housing with heat included in their rent. However, as 
explained in the Authority's response to earlier comments, the Authority does expect that the 
number of HEAP recipients will be reduced by providing a $0 benefit for households whose net 
heating expense is not more than $200 per year. The Authority believes that this approach will 
achieve a comparable result to the one endorsed by MMA and MWDA. 

In addition to the testimony above and the accompanying written comments, the 
Authority received the following written comments. 

The Maine Department of Human Services submitted a comment by its Commissioner, 
Kevin W. Concannon, encouraging the Authority to explore the feasibility of offering a "smaller, 
perhaps nominal" HEAP benefit to maintain a higher level of Food Stamp funding for DHS 
clients. The Authority's response to Commissioner Concannon's comment is the same as our 
response to Mr. Ende on this issue. 

Two comments were received in support of the elimination of certain groups from 
participating in the HEAP Program. The City of Augusta indicated that it supported the 
Authority's elimination of all residents of subsidized housing and renters with heat included in 
their rent in order to better target reduced federal funding to those with the greatest need. In 
addition, Mr. John M. Fortier, who indicated that he was an owner of an apartment building with 
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a subsidized tenant, objected to providing HEAP assistance to residents of subsidized housing 
with heat included in their rent. As indicated above, the final Rule categorically eliminates only 
residents of subsidized housing with heat included in their rent, but establishes a minimum 
heating expense of $200 to receive HEAP benefits. 

The Maine Council of Senior Citizens submitted written comments by its President, John 
Marvin. Mr. Marvin indicated that neither the likely 25% or greater cut in federal funding for 
HEAP, nor the elimination of approximately 19,000 households from participation in the HEAP 
Program, would be a satisfactory resolution of the problem of providing heating assistance to 
Maine's low income elderly population. Mr. Marvin's group took no position on the Authority's 
proposed Rule amendments, but indicated that it would pursue political action to stop the 
elimination of the HEAP Program. 

A written comment was received by Ms. Marjorie Andrews, who indicated that she was 
writing on behalf of elderly and disabled persons in subsidized housing. Ms. Andrews said that 
she and others similarly situated would face a great hardship in paying food bills if the 
Authority's proposed HEAP Rule amendments were adopted because the proposed changes 
would reduce or eliminate the Food Stamps she receives. While the Authority is sympathetic to 
the possible impact of its final Rule on Food Stamps recipients, the Authority believes that it 
must do everything it can to ensure that shrinking levels of federal funding are targeted to those 
most in need of heating assistance. The Authority does not have control over or responsibility 
for administering the Food Stamps program and so is unable to directly address the issue raised 
by Ms. Andrews. 

Pam Allen, Director of Planning for the Western Area Agency on Aging, indicated that 
the Authority should revise the adjustment for other utility expenses in electrically-heated 
households receiving a utility allowance at page 12, section 5 of the Rule, from $600 per year to 
$400 per year. The Authority believes that a $600 adjustment is a more accurate reflection of 
non-heat-related electric utilities. 

Finally, Dianne Hanley, HEAP Director at Kennebec Valley CAP, made several technical 
comments on several sections of the proposed Rule which have been clarified in the final Rule. 

In addition, the Authority has made several stylistic and typographical changes and 
corrections. 

STATUTORY AUTHORITY: 30-A M.R.S.A. Sec. 4722(1)(W) and 4741(15); 30-A M.R.S.A. 
Sec. 4991 et seq; P.L. 1991, c. 622, Sec. J-24. 

EFFECTIVE DATE: October 4, 1995 
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